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PRGHUQ�DQWLFRPSHWLWLYH�EHKDYLRXU��*UDKDP�2¶5HJDQ�HYDOX�
DWHV�WKH�FXUUHQW�SROLF\�HPSOR\HG�WR�SXQLVK�WKRVH�ZKR�SDUWLFL�
SDWH�LQ�DQWLFRPSHWLWLYH�EHKDYLRXU��¿QGLQJ�LW�WR�EH�VRUHO\�GH¿�
FLHQW�LQ�LWV�VFRSH�DQG�DELOLW\�WR�FKDUJH�PLVEHKDYLQJ�¿UPV��+LV�
SDSHU�IRFXVHV�VSHFL¿FDOO\�RQ�SUHGDWRU\�SULFLQJ�SROLF\��ZKLFK�
HPSOR\V� WKH� ³FRVW´� DQG� ³UHFRXSPHQW´� FULWHULD� WR� JDXJH�
ZKHWKHU�RU�QRW�D�¿UP�LV�DFWLQJ�DQWLFRPSHWLWLYHO\��+RZHYHU��DV�
LV�DUJXHG��WKH�FRVW�DQG�UHFRXSPHQW�FULWHULD�ERWK�RIWHQ�RYHU�
ORRN�SUHGDWRU\�EHKDYLRU� WKDW�KDUPV�FRQVXPHU�ZHOIDUH��7KH�
ÀDZV� LQ� WKH� FULWHULD� DUH� HVSHFLDOO\� YLVLEOH� DV� WRGD\¶V� ¿UPV�
LQFUHDVLQJO\�HQJDJH�LQ�QRQSULFH�FRPSHWLWLRQ�DQG�RSHUDWH�LQ�
PXOWLSOH�PDUNHWV��*UDKDP�2¶5HJDQ�VHDPOHVVO\�LQWHUZHDYHV�
ERWK�HFRQRPLF�DQG�OHJDO�WKHRU\�WR�SURGXFH�D�FRPSHOOLQJ�DU�
JXPHQW�IRU�WKH�UHTXLUHPHQW�IRU�PXFK�LPSURYHG�DQWLFRPSHWL�
WLRQ�SROLF\�LQ�WKH�8QLWHG�6WDWHV��,W�LV�IRU�WKLV�UHDVRQ�WKDW�KLV�
SDSHU�KDV�EHHQ�UHFRJQL]HG�DV�WKH�³%HVW�)UHVKPDQ�3DSHU´�RI�
WKH�6WXGHQW�(FRQRPLF�5HYLHZ�;;;,9�
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I. Introduction

IQ�WKH�8QLWHG�6WDWHV��SUREHV�LQWR�WKH�DQWLFRPSHWLWLYH�EHKDYLRU�RI�¿UPV�
have reemerged at state and federal levels (Stucke & Ezrachi, 2017). 

Over the summer of 2019, the Department of Justice and the Federal 
7UDGH�&RPPLVVLRQ��)7&��EHJDQ�LQYHVWLJDWLQJ�PDUNHW�GRPLQDWLQJ�¿UPV�
VXFK�DV�*RRJOH��)DFHERRN��DQG�$PD]RQ��¿UPV�DNLQ�WR�WKH���WK�&HQWX-
ry “robber barons” (McKinnon, 2019). Today, politicians, such as pres-
idential candidates Elizabeth Warren and Bernie Sanders, warn that the 
foundations of the U.S economy are once again held by a powerful few 
(Meisenzahl, 2019). Steel and oil trusts have been replaced by internet 
and technology giants. Firms with mounting market dominance are read-
LO\� DEOH� WR� DEXVH� SRVLWLRQV� RI� SRZHU� DQG� VWLÀH� HI¿FLHQW�PDUNHWV��8�6��
antitrust policy evolved to prioritize consumer welfare. The FTC out-
lines policy goals that “protect consumers by stopping unfair, deceptive 
or fraudulent practices in the marketplace” (Federal Trade Commission, 
Q�G����&RQVXPHU�ZHOIDUH� LV� UREXVW�ZKHQ�PDUNHWV�RSWLPL]H�RYHUDOO� HI¿-
FLHQF\��ERWK� VWDWLF� DQG�G\QDPLF�HI¿FLHQF\��6WDWLFDOO\� DQG�G\QDPLFDOO\�
HI¿FLHQW�PDUNHWV�RSWLPDOO\�DOORFDWH�UHVRXUFHV�LQ�WKH�VKRUW�UXQ�DQG�UHGXFH�
price while increasing quality of goods over the long run (Gundlach & 
Moss, 2015: 92-93). To protect consumer welfare, courts must protect 
WKHVH�PDUNHW�HI¿FLHQFLHV��&RPSHWLWLRQ�DPRQJVW�¿UPV�GULYHV�PDUNHW�HI-
¿FLHQFLHV�E\�UHZDUGLQJ�¿UPV�WKDW�HIIHFWLYHO\�HPSOR\�UHVRXUFHV�WR�FUHDWH�
the best consumer product (Brozen, 1969: 659). Harm to the competitive 
QDWXUH� RI� D�PDUNHW� LQKLELWV� WKH� HI¿FLHQFLHV� WKDW� EHQH¿W� FRQVXPHUV��7R�
FRPEDW�LQHI¿FLHQF\��WKH�8�6�6XSUHPH�&RXUW�SDVVHG�PXOWLSOH�DFWV�LQWHQG-
ed to extinguish anticompetitive behavior. The Sherman Antitrust Act of 
�����SURKLELWHG� DQWL�FRPSHWLWLYH� DJUHHPHQWV�RU� DWWHPSWV� WR� DUWL¿FLDOO\�
monopolize a market [15 U.S.C. §§ 1-7 (1890)]. This was followed by the 
Clayton Act of 1914, banning price discrimination along with anti-com-
petitive mergers and acquisitions [15 U.S.C. §§ 12-27 (1914)]. These 
acts curbed a multitude of harmful business practices, but one practice in 
particular still causes great confusion amongst judges and policymakers. 
The practice of predatory pricing has faced inconsistency and controver-
sy in both law and academia. As the Justice Department and Congress re-
vive dormant antitrust policy, they must examine the current state of the 
legislative tradition addressing predatory pricing. The current tradition is 
LQVXI¿FLHQW��RPLWWLQJ�QXPHURXV�IRUPV�RI�LQHI¿FLHQW�SUHGDWRU\�EHKDYLRU�
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II. What is Predatory Pricing?
������������,Q�FRPSHWLWLYH�PDUNHWV��SULFHV�IDOO�DV�¿UPV�HQWHU�D�PDUNHW��:KHQ�
FRPSHWLWRUV�HQWHU��LQFXPEHQW�¿UPV�PXVW�GHFUHDVH�WKHLU�SULFHV�WR�RSHUDWH�
DW�D�SUR¿W�PD[LPL]LQJ�RXWSXW��VHH�)LJXUH�����0DUJLQDO�UHYHQXH�GHFUHDVHV�
DV�WKH�LQFXPEHQW�¿UPV¶�FRQVXPHU�GHPDQG�VKLIWV�IURP�'�S��WR�'l. Their 
QHZ�SUR¿W�PD[LPL]LQJ�RXWSXW�UHSUHVHQWV�D�ORZHU�SULFH��VKLIWLQJ�IURP�3m 

to         .This is the desired outcome for consumers, who gain surplus from 
lower market prices.

 

           Not all price decreases, in response to competition, are consid-
HUHG�EHQH¿FLDO�WR�FRQVXPHUV��3UHGDWRU\�SULFLQJ��KHQFHIRUWK��33��RFFXUV�
ZKHQ�DQ�LQFXPEHQW�¿UP�VSHFL¿FDOO\�IRFXVHV�RQ�UHGXFLQJ�WKH�QXPEHU�RI�
HQWUDQWV�RU�FRPSHWLWRUV�LQ�D�PDUNHW��7KH�LQFXPEHQW�¿UP�HPSOR\V�33�E\�
ORZHULQJ�SULFHV�EH\RQG�WKH�SUR¿W�PD[LPL]LQJ�SRLQW�ZKHUH�PDUJLQDO�FRVW�
is greater than marginal revenue (see Figure 2). This is represented by 
the shift from          

 



166

Student economic Review vol.XXXiv

7R�UHPDLQ�FRPSHWLWLYH��ULYDO�¿UPV�PXVW�PDWFK�WKH�SULFH�GHFUHDVH��
SRVVLEO\�LQFXUULQJ�ORVVHV�IRU�HYHU\�XQLW�VROG��7KLV�SRWHQWLDOO\�IRUFHV�¿UPV�
into bankruptcy or deters them from continuing investment in the mar-
NHW��7KH�LQFXPEHQW�¿UP�FRQWLQXHV�SUHGDWLRQ�XQWLO�DOO�FXUUHQW�RU�SRWHQWLDO�
competition exit the market. At this point, the predator increases prices to 
D�VXSUDFRPSHWLWLYH�OHYHO��JDLQLQJ�PRQRSRO\�SUR¿WV��7KLV�EHKDYLRU�KDUPV�
FRQVXPHUV�E\�SRWHQWLDOO\�GULYLQJ�RXW�¿UPV�RSHUDWLQJ�DV�RU�PRUH�HI¿FLHQW-
O\��RSHUDWLQJ�DW�DQ�HTXDO�RU�ORZHU�PDUJLQDO�FRVW��WR�WKH�SUHGDWRU\�¿UP��
:KLOH�HTXDOO\�RU�PRUH�HI¿FLHQW��WKHVH�¿UPV�PD\�ODFN�VXI¿FLHQW�UHVHUYHV�
to outlast the predatory period or be discouraged by low investment re-
WXUQV�LQ�WKH�PDUNHW��9LVFXVL�HW�DO���������������7KH�UHPRYDO�RI�WKHVH�¿UPV�
GHFUHDVHV� WKH�PDUNHW¶V�RYHUDOO� HI¿FLHQF\�� FDXVLQJ�FRQVXPHU� VXUSOXV� WR�
fall. Facing supracompetitive prices, consumers must pay more than in 
DQ�HI¿FLHQW�PDUNHW��7KLV�DQWL�FRPSHWLWLYH�EHKDYLRU�LV�LOOHJDO�EHFDXVH�LW�
DUWL¿FLDOO\�PRQRSROL]HV�D�PDUNHW��IDOOLQJ�XQGHU�VHFWLRQ���RI�WKH�6KHUPDQ�
Antitrust Act [15 U.S.C. §§ 2 (1890)]. 

                 7KH�%URRNH�*URXS�/WG��Y��%URZQ�	�:LOOLDPVRQ�7REDFFR�&RUS��
case of 1993 set the precedent for Supreme Court policy on PP over the 
last three decades. The case required the plaintiff to prove prices were 
below an appropriate measure of the predator’s costs and demonstrate 
D�³UHDVRQDEOH�SURVSHFW´�RI�WKH�SUHGDWRU�UHFRXSLQJ�DOO�SUR¿WV�ORVW�GXULQJ�
predation �%URRNH�*URXS�Y��%URZQ�	�:LOOLDPVRQ�7REDFFR�������. This 
policy design fails to avoid type 2 errors, overlooking realistic and harm-
ful forms of predation.

III. The Cost Rule
           Post-Brooke policy requires the demonstration of both below-cost 
SULFLQJ�DQG�D�VWURQJ�SUREDELOLW\�RI�UHFRXSPHQW�IRU�D�¿UP�WR�EH�FRQYLFWHG�
for PP. We can examine each criterion independently to observe the legit-
imacy of the post-Brooke tradition. First, we will inspect the cost rule: a 
criterion derived from Areeda and Turner’s (1974) predation test, which 
attempted to provide a convenient rule for courtroom analysis. They be-
OLHYHG� SULFLQJ� EHORZ� D� ¿UP¶V� VKRUW�UXQ�PDUJLQDO� FRVW�ZDV� VXI¿FLHQWO\�
SUHGDWRU\��������������7KHLU�DUJXPHQW�VWLSXODWHV�WKDW�LI�D�¿UP�FKRRVHV�WR�
SULFH�EHORZ�³DYRLGDEOH´�RU�³LQFUHPHQWDO´�FRVWV��LW�LV�FOHDU�³WKH�¿UP�FDQ-
not rationally plan to maintain this low price; if it does not expect to raise 
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its price, it would do better to discontinue production” �%DUU\�:ULJKW�
&RUS��Y��,77�*ULQQHOO�&RUS���������
       Pricing below one’s cost is considered harmful to consumer welfare 
EHFDXVH�LW�FDQ�GULYH�DQ�HTXDOO\�RU�PRUH�HI¿FLHQW�¿UP�IURP�WKH�PDUNHW�
(Gifford, 1994: 448). To use accessible data, Areeda and Turner (1974: 
�����VXEVWLWXWHG�VKRUW�UXQ�PDUJLQDO�FRVW�ZLWK�D�¿UP¶V�VKRUW�UXQ�DYHUDJH�
variable cost. The post-%URRNH�decisions continue the tradition of requir-
ing price to fall below a similar “measure of incremental cost” for liable 
predation �%URRNH�*URXS�Y��%URZQ�	�:LOOLDPVRQ�7REDFFR�������. How-
ever, the below-cost rule may not always allow for legitimate rulings as 
Areeda and Turner believed. 

             Asymmetric information game (AIG) models involving predation 
suggest the predator’s costs are irrelevant. For those assuming markets 
KDYH�SHUIHFW�LQIRUPDWLRQ��D�SUHGDWRU�PXVW�VDFUL¿FH�VXI¿FLHQW�UHYHQXH�E\�
cutting prices to drive their competitors out of the market (McGee, 1958: 
������7KH�SUHGDWRU�ZRXOG�RQO\�KDUP�HI¿FLHQF\�LI�LW�IRUFHG�FRPSHWLWLYH�
¿UPV�WR�LQFXU�ORVVHV�DQG�GURYH�WKHP�WR�EDQNUXSWF\��+RZHYHU��$,*�PRG-
els realistically assume markets have amounts of asymmetric information 
(Giocoli, 2014: 292).  In predatory campaigns, it is unlikely the prey has 
full knowledge of the predator’s costs. They are unaware if price cuts are 
GXH�WR�LQFUHDVHG�HI¿FLHQF\�RU�SUHGDWRU\�FDPSDLJQV��LW�LV�XQFOHDU�ZKHWKHU�
the predator can maintain low prices. Under conditions of asymmetric 
information, a predator will not have to drive competition to bankruptcy, 
but simply “discourage competitors from entering, or remaining in the 
market by manipulating their beliefs” (Giocoli, 2014: 295). 

Examples of manipulation strategies include signaling predation 
DQG�WHVW�PDUNHW�SUHGDWLRQ��6LJQDOLQJ�SUHGDWLRQ�RFFXUV�ZKHQ�D�¿UP�VLJ-
nals to competitors that their costs are low and that they can aggressively 
respond to market entrants (Milgrom & Roberts, 1990: 125-126). In AIG, 
¿UPV�PD\� EH� GLVFRXUDJHG� IURP� FRQWLQXLQJ� RSHUDWLRQV� LI� WKH� SUHGDWRU�
signals the ability to aggressively cut prices in response to competition. 
This type of predation shows little relation to the predator’s real marginal 
FRVWV��EXW�VLPSO\�DLPV�DW�DUWL¿FLDOO\�PDQLSXODWLQJ�³ULYDOV¶�H[SHFWDWLRQV�RI�
IXWXUH�SUR¿WV´��*LRFROL��������������7KH�VHFRQG�IRUP�RI�D�PDQLSXODWLRQ�
VWUDWHJ\�LV�WHVW�PDUNHW�SUHGDWLRQ��%HIRUH�HQWHULQJ�D�PDUNHW��¿UPV�HPSOR\�
PDUNHW� WHVWV� WR� JDLQ� LQIRUPDWLRQ� RQ� SRWHQWLDO� SUR¿WDELOLW\�� ,QFXPEHQWV�
FDQ�XWLOL]H�33�WR�PDQLSXODWH�WKH�HQWUDQW�¿UP¶V�WHVW�GDWD��FDXVLQJ�WKH�SUH\�
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to face prices much lower than natural market settings. The manipulated 
GDWD� VXJJHVWV� WKH�PDUNHW� KDV� OLPLWHG� SUR¿WDELOLW\�� GHWHUULQJ� WKH� SUH\¶V�
HQWUDQFH�DQG�DUWL¿FLDOO\�OLPLWLQJ�FRPSHWLWLRQ�LQ�WKH�PDUNHW��%ROWRQ�HW�DO���
2000: 2311-2312). Again, the success of predation does not depend on 
the predator’s costs, but rather the manipulation of the prey’s expected 
SUR¿WDELOLW\�LQ�WKH�PDUNHW���7KH�XVH�RI�SUHGDWRU¶V�FRVWV�WR�GHWHUPLQH�SUH-
dation seems irrelevant in real-world markets where information is often 
asymmetric. Firms can deter competition simply by manipulating market 
information. Since this strategy of predation involves distorting known 
market conditions (prices), the predator’s real unknown costs tell us little 
about the harm to competition. Rivals leave the market due to beliefs of 
XQSUR¿WDELOLW\�UHODWLQJ�WR�WKHLU�RZQ�FRVWV�DQG�QRW�WKH�UHDO��XQNQRZQ�FRVWV�
of the predator.

            A predator can even harmfully manipulate market conditions 
ZLWKRXW�SULFLQJ�EHORZ�WKHLU�FRVWV��$�ORZ�FRVW�PRQRSRO\�PD\�¿JKW�FRP-
SHWLWLRQ�E\�FXWWLQJ�SULFHV�EHORZ�WKH�FRVWV�RI�HQWUDQW�¿UPV�EXW�DERYH�WKHLU�
own costs. If a market provides economies of scale, entrants can reduce 
market prices as their marginal costs fall, increasing consumer welfare. 
However, if the low-cost monopoly adopts such a pricing strategy, new 
¿UPV�PD\�EH�GHWHUUHG�RU�IRUFHG�IURP�WKH�PDUNHW�EHIRUH�GHYHORSLQJ�HFRQ-
omies of scale (Edlin, 2002: 956). The monopoly will be able to rein-
VWDWH�KLJK�VXSUDFRPSHWLWLYH�SULFHV��UHFRXSLQJ�DQ\�IRUJRQH�SUR¿W�IURP�WKH�
price cut. This harmful predation goes unrecognized if courts continue to 
rely on below-cost pricing.

IV. The Cost Rule & Consumer Data Predation
        The below-cost rule is also irrelevant when competition does not 
LQYROYH�WKH�SULFLQJ�RI�JRRGV��,QFUHDVLQJO\��FRQVXPHUV�LQWHUDFW�ZLWK�¿UPV�
that offer “free” products. Consumers pay in other ways, such as by pro-
YLGLQJ�WKHLU�SHUVRQDO�GDWD�ZKLFK�¿UPV�VHOO�WR�DGYHUWLVHUV��(VD\DV��������
1). Companies like Facebook and Twitter do not compete using product 
pricing and instead “compete in a market for information about users” 
�:DOOHU�� ������ �������7KHVH� ¿UPV� FRXOG� HPSOR\� SUHGDWRU\� FDPSDLJQV�
by limiting or stopping their sales of data to clear the market of competi-
WLRQ��&RQVXPHUV�SUHGRPLQDQWO\�YDOXH�RQOLQH�SULYDF\��PHDQLQJ�¿UPV�FDQ�
enhance privacy policies “as a way to attract and retain users” (Harbour 
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	�.RVORY��������������&RQVXPHU�VXUSOXV�H[SDQGV�ZKHQ�D�¿UP�LQFUHDVHV�
WKH�FRQVXPHU¶V�GDWD�SULYDF\�DQG�OLPLWV�WKH�VDOH�RI�GDWD��$�¿UP�RIIHULQJ�
the product with greater consumer surplus may be able to capture con-
sumers from their competitors and drive competitors from the market. 
:KLOH�WKH\�LQLWLDOO\�IRUJR�GDWD�VDOHV��WKH�¿UP�LV�DEOH�WR�GHPDQG�DQG�VHOO�
supracompetitive amounts of consumer data once the market clears of 
competitors. This would force consumers to provide greater quantities 
of personal data than in a competitive market. The monopoly gains their 
SRVLWLRQ�WKURXJK�LQHI¿FLHQW�PHDQV��LQMXULQJ�FRQVXPHU�ZHOIDUH��3UHGDWRU\�
¿UPV�FDQQRW�EH�FKDUJHG�ZLWK�WKLV�KDUPIXO�EXVLQHVV�SUDFWLFH�LI�EHORZ�FRVW�
pricing is considered a necessary criterion. No recognizable price change 
occurs in the consumer market and the predator is not undercutting prices 
of data in the advertiser market. While this model exhibits both preda-
tion and recoupment, the below-cost rule fails to reveal these predatory 
intentions. 

V. The Recoupment Rule
          The post-%URRNH rulings require evidence of a “reasonable” or 
“dangerous probability” of the predator recouping all losses incurred 
during predation �%URRNH�*URXS�Y��%URZQ�	�:LOOLDPVRQ�7REDFFR�������� 
3UHGDWRU\�¿UPV�PXVW�UDLVH�SULFHV� WR�VXSUDFRPSHWLWLYH�OHYHOV�DIWHU� WKHLU�
predation extinguishes competition. The price increase and the duration 
RI�PRQRSRO\�FRQGLWLRQV�PXVW�EH�VXI¿FLHQW�WR�UHFRXS�DOO�ORVVHV�WKH�SUHGD-
tor incurred during the price-cutting period. Several scholars and judges 
believe PP “is only harmful when the predator succeeds in recouping 
the losses it suffered by its earlier below-cost pricing” (e.g. :��3DUFHO�
([SUHVV�Y��836, 1998). Below-cost pricing is only considered damaging 
once the predator erases any consumer surplus derived from price-cut-
ting and begins creating a net loss in total consumer surplus by charging 
supracompetitive prices (Leslie, 2013: 1708).

              Recoupment tests are used prior to the below-cost pricing rule, 
as analysis of below-cost pricing is resource-intensive. The recoupment 
WHVWV�DUH�XWLOL]HG�WR�¿OWHU�LOOHJLWLPDWH�FDVHV��OLPLWLQJ�WKH�H[SHQVH�RI�FRXUW�
resources (Leslie, 2013: 1706). Necessary conditions for probable re-
coupment include high market concentration, high barriers to entry, and 
the predator’s capacity to supply the demand once rivals have left the 
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market (&DUJLOO�� ,QF��Y��0RQIRUW�RI�&RORUDGR�� ,QF., 1986). A defendant 
¿UP�RQO\� QHHGV� WR� GLVSURYH� RQH� FRQGLWLRQ� �$$�3RXOWU\�)DUPV�� ,QF�� Y��
5RVH�$FUHV�)DUPV��,QF, 1989). Since probability of recoupment is nec-
essary to prove PP, court analysis requires accurate results. However, 
courts can make poor rulings through the recoupment test, overlooking 
certain predatory strategies that injure the consumer. 

           Similar to the cost rule, the recoupment rule often fails to recog-
nize strategies attempting to manipulate beliefs and expectations of rival 
¿UPV��$�SURPLQHQW�RYHUVLJKW�RFFXUV�ZKHQ�DQDO\]LQJ�D�PDUNHW¶V�EDUULHUV�
WR�HQWU\��7KH�UHFRXSPHQW�UXOH�VSHFL¿HV� WKDW�UHFRXSPHQW�UHTXLUHV�VXI¿-
cient barriers to entry in the market. These barriers inhibit new competi-
tion from entering the market after the predatory campaign, allowing the 
predator to maintain monopoly conditions and fully recoup their losses. 
7KH�FXUUHQW�SROLF\�LV�GH¿FLHQW�LQ�LWV�VFRSH�RI�SRVVLEOH�EDUULHUV�WR�HQWU\��,W�
fails to recognize the manipulation of the prey’s beliefs as a real barrier 
to entry. For example, the reputation of price-cutting derived from pred-
DWRU\�EHKDYLRU�FDQ�GLVFRXUDJH�QHZ�¿UPV�IURP�HQWHULQJ�D�PDUNHW�GXULQJ�
WKH�UHFRXSPHQW�SHULRG��7UXMLOOR������������������(QWUDQW�¿UPV�IDFH�WKH�
threat of possible future predation which would force them to incur loss-
HV��(YHQ�LI�D�PDUNHW�ODFNV�VWUXFWXUDO�EDUULHUV��HQWUDQWV�FDQ�EH�VXI¿FLHQWO\�
deterred given the predator’s reputation of acting aggressively towards 
competition. The threat of predation itself acts as a barrier to entry and 
PD\�LQFUHDVH� WKH�SUR¿WDELOLW\�RI�33� WKURXJK�JUHDWHU�SUREDELOLW\� IRU� UH-
FRXSPHQW���,I�FRXUWV�IDLO�WR�UHFRJQL]H�UHSXWDWLRQDO�VWUDWHJLHV�DV�VXI¿FLHQW�
EDUULHUV�WR�HQWU\��SUHGDWRU�¿UPV�PD\�EH�IRXQG�LQQRFHQW�RI�33�HYHQ�ZKHQ�
WKH\�VXFFHVVIXOO\�UHFRXS�WKHLU�ORVVHV�E\�PDLQWDLQLQJ�DQ�DUWL¿FLDO�PRQRS-
oly.

            Some courts have narrowed their assumptions of how recoupment 
occurs. They assume predation and recoupment occur in the same market 
(Leslie, 2013: 1720). However, the predator may operate in multiple mar-
kets: cutting prices in one market and recouping losses in another. Robert 
Bork (2003) outlines an example of this behavior in the case of Micro-
soft. Microsoft held monopoly power in the operating system market, 
however increasing competition and innovation in the internet browser 
market would mean consumers would become less reliant on Microsoft’s 
operating system. Microsoft created its own browser, Internet Explorer, 
and gave it away for free. By undercutting the browser market, Microsoft 
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faced losses of over $100 million a year. However, this quelled competi-
tive advancement in the internet browser market which would have led to 
the obsolescence of Microsoft’s operating system. Thus, Microsoft was 
able to recoup losses from Internet Explorer by protecting its monopoly 
position in the operating system market (Bork, 2003: 47-56). In this case, 
recoupment would be unrecognizable if courts only observed the internet 
browser market where price-cutting occurred. 

               Courts may make the wrong assumptions on the probability of re-
coupment. However, it is also possible that the probability of recoupment 
is irrelevant to consumer injury. Courts outlaw anti-competitive monop-
ROL]DWLRQ�EHFDXVH�LW�KDUPV�HI¿FLHQW�FRPSHWLWLRQ�DQG�FRQVXPHU�ZHOIDUH��,I�
VR��FRXUWV�VKRXOG�¿JKW�DQ\�SUHGDWLRQ�KDUPIXO�WR�FRQVXPHU�ZHOIDUH�HYHQ�
if it fails to result in monopolization. The current policy requires a strong 
likelihood for successful monopolization shown through the probabil-
ity of complete recoupment. This overlooks the negative effects of PP 
that does not completely recoup losses. During predation, consumers are 
initially better off when the price of a normal good decreases. After pre-
dation, the predator increases prices, producing at a monopoly level of 
output. Consumer surplus shrinks, making consumers worse off than in a 
competitive market. It is irrelevant whether the duration of the post-pred-
DWRU\�SHULRG�LV�VXI¿FLHQW�IRU�WKH�FRPSOHWH�UHFRXSPHQW�RI�ORVVHV��$V�VRRQ�
DV�WKH�¿UP�LQFUHDVHV�SULFHV�WR�D�VXSUDFRPSHWLWLYH�OHYHO��FRQVXPHUV�DUH�
injured by decreasing consumer surplus. By fabricating a monopoly, the 
SUHGDWRU�OLPLWV�WKH�PDUNHW¶V�G\QDPLF�HI¿FLHQF\��WKH�RSWLPL]DWLRQ�RI�SULF-
es and quality for consumers in the long run (Gundlach & Moss, 2015: 
93). The initial consumer surplus created by price cuts is irrelevant to the 
current consumers who are harmed during the recoupment period, facing 
WKH�GDPDJHV�RI�DQ�LQHI¿FLHQW�PDUNHW��/HVOLH���������������
�������������(YHQ�WKH�LQLWLDO�FRQVXPHUV��DSSHDULQJ�WR�EHQH¿W�IURP�WKH�ORZ�
SULFHV�� FDQ�EH�KDUPHG�E\� WKH� LQHI¿FLHQW� HIIHFWV�RI� EHORZ�FRVW� SULFLQJ��
Below-cost pricing results in overconsumption of a good as consumers 
change consumption patterns based on erroneous beliefs of a good’s 
scarcity and the market demand. This causes consumers to divert re-
VRXUFHV�IURP�PRUH�HI¿FLHQW�DOORFDWLRQV��&RQVXPHUV�PD\�DOVR�EH�ZLOOLQJ�
WR�DGRSW�¿[HG�FRVWV� WR�FRQVXPH�DW� WKHVH�ORZ�SULFHV�LI� WKH\�DVVXPH�WKH�
current price level will continue (Leslie, 2013: 1743). This can be seen 
DV�D�GDPDJH�WR�VWDWLF�HI¿FLHQF\��WKH�RSWLPDO�DOORFDWLRQ�DQG�FRVW�HIIHFWLYH�
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utilization of resources.

              Below-cost prices of the predatory period and supracompetitive 
prices of the recoupment period both potentially harm consumers inde-
pendent of the predator’s ability to fully recoup losses. Thus, the recoup-
ment criteria of PP policy can lead to uncharged, yet harmful predation. 
This represents a type II error in the current policy whereby predators 
who do not fully recoup losses can still harm consumer welfare.

VI. Conclusion
            The current policy tradition of U.S courts inadequately addresses 
all forms of predatory pricing behavior. The cost and recoupment criteria 
both overlook predatory behavior that harms consumer welfare. Flaws 
DUH�HVSHFLDOO\�YLVLEOH�DV� WRGD\¶V�¿UPV� LQFUHDVLQJO\�HQJDJH� LQ�QRQSULFH�
competition and operate in multiple markets. This demands a re-evalua-
tion of what courts consider to be evidence of liable behavior. However, 
in this endeavor, it is important that courts avoid chilling legitimate com-
SHWLWLYH�EHKDYLRU�E\�FRQVWULFWLQJ�WKH�FDSDELOLWLHV�RI�HI¿FLHQW�¿UPV�
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